Confidentiality and a School’s Obligation to Respond to Sexual Violence

1. How should a school respond to a student’s request that his or her name not be
disclosed to the alleged perpetrator or that no investigation or disciplinary action be
pursued to address the alleged sexual violence?

Students, or parents of minor students, reporting incidents of sexual violence sometimes
ask that the students’ names not be disclosed to the alleged perpetrators or that no
investigation or disciplinary action be pursued to address the alleged sexual violence.
OCR strongly supports a student’s interest in confidentiality in cases involving sexual
violence. There are situations in which a school must override a student’s request for
confidentiality in order to meet its Title IX obligations; however, these instances will be
limited and the information should only be shared with individuals who are responsible
for handling the school’s response to incidents of sexual violence. Given the sensitive
nature of reports of sexual violence, a school should ensure that the information is
maintained in a secure manner. A school should be aware that disregarding requests for
confidentiality can have a chilling effect and discourage other students from reporting
sexual violence. In the case of minors, state mandatory reporting laws may require
disclosure, but can generally be followed without disclosing information to school
personnel who are not responsible for handling the school’s response to incidents of
sexual violence.

Even if a student does not specifically ask for confidentiality, to the extent possible, a
school should only disclose information regarding alleged incidents of sexual violence to
individuals who are responsible for handling the school’s response. To improve trust in
the process for investigating sexual violence complaints, a school should notify students
of the information that will be disclosed, to whom it will be disclosed, and why.
Regardless of whether a student complainant requests confidentiality, a school must take
steps to protect the complainant as necessary, including taking interim measures before
the final outcome of an investigation.

For Title IX purposes, if a student requests that his or her name not be revealed to the
alleged perpetrator or asks that the school not investigate or seek action against the
alleged perpetrator, the school should inform the student that honoring the request may
limit its ability to respond fully to the incident, including pursuing disciplinary action
against the alleged perpetrator. The school should also explain that Title IX includes
protections against retaliation, and that school officials will not only take steps to prevent
retaliation but also take strong responsive action if it occurs. This includes retaliatory
actions taken by the school and school officials. When a school knows or reasonably
should know of possible retaliation by other students or third parties, including threats,



intimidation, coercion, or discrimination (including harassment), it must take immediate
and appropriate steps to investigate or otherwise determine what occurred. Title IX
requires the school to protect the complainant and ensure his or her safety as necessary.

If the student still requests that his or her name not be disclosed to the alleged perpetrator
or that the school not investigate or seek action against the alleged perpetrator, the school
will need to determine whether or not it can honor such a request while still providing a
safe and nondiscriminatory environment for all students, including the student who
reported the sexual violence. As discussed in question C-3, the Title 1X coordinator is
generally in the best position to evaluate confidentiality requests. Because schools vary
widely in size and administrative structure, OCR recognizes that a school may reasonably
determine that an employee other than the Title 1X coordinator, such as a sexual assault
response coordinator, dean, or other school official, is better suited to evaluate such
requests. Addressing the needs of a student reporting sexual violence while determining
an appropriate institutional response requires expertise and attention, and a school should
ensure that it assigns these responsibilities to employees with the capability and training
to fulfill them. For example, if a school has a sexual assault response coordinator, that
person should be consulted in evaluating requests for confidentiality. The school should
identify in its Title IX policies and procedures the employee or employees responsible for
making such determinations.

If the school determines that it can respect the student’s request not to disclose his or her
identity to the alleged perpetrator, it should take all reasonable steps to respond to the
complaint consistent with the request. Although a student’s request to have his or her
name withheld may limit the school’s ability to respond fully to an individual allegation
of sexual violence, other means may be available to address the sexual violence. There
are steps a school can take to limit the effects of the alleged sexual violence and prevent
its recurrence without initiating formal action against the alleged perpetrator or revealing
the identity of the student complainant. Examples include providing increased
monitoring, supervision, or security at locations or activities where the misconduct
occurred; providing training and education materials for students and employees;
changing and publicizing the school’s policies on sexual violence; and conducting
climate surveys regarding sexual violence. In instances affecting many students, an
alleged perpetrator can be put on notice of allegations of harassing behavior and be
counseled appropriately without revealing, even indirectly, the identity of the student
complainant. A school must also take immediate action as necessary to protect the
student while keeping the identity of the student confidential. These actions may include
providing support services to the student and changing living arrangements or course
schedules, assignments, or tests.



2. What factors should a school consider in weighing a student’s request for
confidentiality?

When weighing a student’s request for confidentiality that could preclude a meaningful
investigation or potential discipline of the alleged perpetrator, a school should consider a
range of factors.

These factors include circumstances that suggest there is an increased risk of the alleged
perpetrator committing additional acts of sexual violence or other violence (e.g., whether
there have been other sexual violence complaints about the same alleged perpetrator,
whether the alleged perpetrator has a history of arrests or records from a prior school
indicating a history of violence, whether the alleged perpetrator threatened further sexual
violence or other violence against the student or others, and whether the sexual violence
was committed by multiple perpetrators). These factors also include circumstances that
suggest there is an increased risk of future acts of sexual violence under similar
circumstances (e.g., whether the student’s report reveals a pattern of perpetration (e.g.,
via illicit use of drugs or alcohol) at a given location or by a particular group). Other
factors that should be considered in assessing a student’s request for confidentiality
include whether the sexual violence was perpetrated with a weapon; the age of the
student subjected to the sexual violence; and whether the school possesses other means to
obtain relevant evidence (e.g., security cameras or personnel, physical evidence).

A school should take requests for confidentiality seriously, while at the same time
considering its responsibility to provide a safe and nondiscriminatory environment for all
students, including the student who reported the sexual violence. For example, if the
school has credible information that the alleged perpetrator has committed one or more
prior rapes, the balance of factors would compel the school to investigate the allegation
of sexual violence, and if appropriate, pursue disciplinary action in a manner that may
require disclosure of the student’s identity to the alleged perpetrator. If the school
determines that it must disclose a student’s identity to an alleged perpetrator, it should
inform the student prior to making this disclosure. In these cases, it is also especially
important for schools to take whatever interim measures are necessary to protect the
student and ensure the safety of other students. If a school has a sexual assault response
coordinator, that person should be consulted in identifying safety risks and interim
measures that are necessary to protect the student. In the event the student requests that
the school inform the perpetrator that the student asked the school not to investigate or
seek discipline, the school should honor this request and inform the alleged perpetrator
that the school made the decision to go forward. Any school officials responsible for
discussing safety and confidentiality with students should be trained on the effects of
trauma and the appropriate methods to communicate with students subjected to sexual
violence.



On the other hand, if, for example, the school has no credible information about prior
sexual violence committed by the alleged perpetrator and the alleged sexual violence was
not perpetrated with a weapon or accompanied by threats to repeat the sexual violence
against the complainant or others or part of a larger pattern at a given location or by a
particular group, the balance of factors would likely compel the school to respect the
student’s request for confidentiality. In this case the school should still take all reasonable
steps to respond to the complaint consistent with the student’s confidentiality request and
determine whether interim measures are appropriate or necessary. Schools should be
mindful that traumatic events such as sexual violence can result in delayed decision
making by a student who has experienced sexual violence. Hence, a student who initially
requests confidentiality might later request that a full investigation be conducted.

What are the reporting responsibilities of school employees who provide or support
the provision of counseling, advocacy, health, mental health, or sexual assault-
related services to students who have experienced sexual violence?

OCR does not require campus mental-health counselors, pastoral counselors, social
workers, psychologists, health center employees, or any other person with a professional
license requiring confidentiality, or who is supervised by such a person, to report, without
the student’s consent, incidents of sexual violence to the school in a way that identifies
the student. Although these employees may have responsibilities that would otherwise
make them responsible employees for Title IX purposes, OCR recognizes the importance
of protecting the counselor-client relationship, which often requires confidentiality to
ensure that students will seek the help they need.

Professional counselors and pastoral counselors whose official responsibilities include
providing mental-health counseling to members of the school community are not required
by Title 1X to report any information regarding an incident of alleged sexual violence to
the Title 1X coordinator or other appropriate school designee

OCR recognizes that some people who provide assistance to students who experience
sexual violence are not professional or pastoral counselors. They include all individuals
who work or volunteer in on-campus sexual assault centers, victim advocacy offices,
women’s centers, or health centers (“non-professional counselors or advocates”),
including front desk staff and students. OCR wants students to feel free to seek their
assistance and therefore interprets Title IX to give schools the latitude not to require these
individuals to report incidents of sexual violence in a way that identifies the student
without the student’s consent. These non-professional counselors or advocates are
valuable sources of support for students, and OCR strongly encourages schools to
designate these individuals as confidential sources.



Pastoral and professional counselors and non-professional counselors or advocates should
be instructed to inform students of their right to file a Title IX complaint with the school
and a separate complaint with campus or local law enforcement. In addition to informing
students about campus resources for counseling, medical, and academic support, these
persons should also indicate that they are available to assist students in filing such
complaints. They should also explain that Title IX includes protections against
retaliation, and that school officials will not only take steps to prevent retaliation but also
take strong responsive action if it occurs. This includes retaliatory actions taken by the
school and school officials. When a school knows or reasonably should know of possible
retaliation by other students or third parties, including threats, intimidation, coercion, or
discrimination (including harassment), it must take immediate and appropriate steps to
investigate or otherwise determine what occurred. Title 1X requires the school to protect
the complainant and ensure his or her safety as necessary.

In order to identify patterns or systemic problems related to sexual violence, a school
should collect aggregate data about sexual violence incidents from non-professional
counselors or advocates in their on-campus sexual assault centers, women’s centers, or
health centers. Such individuals should report only general information about incidents of
sexual violence such as the nature, date, time, and general location of the incident and
should take care to avoid reporting personally identifiable information about a student.
Non-professional counselors and advocates should consult with students regarding what
information needs to be withheld to protect their identity.

Is a school required to investigate information regarding sexual violence incidents
shared by survivors during public awareness events, such as “Take Back the
Night”?

No. OCR wants students to feel free to participate in preventive education programs and
access resources for survivors. Therefore, public awareness events such as “Take Back
the Night” or other forums at which students disclose experiences with sexual violence
are not considered notice to the school for the purpose of triggering an individual
investigation unless the survivor initiates a complaint. The school should instead respond
to these disclosures by reviewing sexual assault policies, creating campus-wide
educational programs, and conducting climate surveys to learn more about the prevalence
of sexual violence at the school. Although Title I’X does not require the school to
investigate particular incidents discussed at such events, the school should ensure that
survivors are aware of any available resources, including counseling, health, and mental
health services. To ensure that the entire school community understands their Title IX
rights related to sexual violence, the school should also provide information at these
events on Title IX and how to file a Title XX complaint with the school, as well as options
for reporting an incident of sexual violence to campus or local law enforcement.



